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5 GENERAL

Law: AS 23.20.378(a)

An insured worker is entitled to receive waiting week credit or benefits for
a week of unemployment if for that week the insured worker is able to
work and available for suitable work. . .

This provision is central. Benefits are payable only to members of the labor force who
are unemployed through no fault of their own. “Unemployment without fault” is
discussed in sections of separation from employment, refusal of work, and labor
disputes.

Labor force attachment is shown first by work and earnings in covered employment
necessary to establish initial monetary eligibility. Continuing attachment is shown by
ability to work and availability for work.

A. Definitions

1. Field of employment

The field of employment is the range of jobs that the claimant is able and
willing to accept. It is always defined in terms of the individual claimant
and may change based upon factors both within and outside the
claimant's control.

Part-time work is not sufficient for availability. Even where the
claimant's past employment history includes part-time work, the claimant's
present eligibility depends upon whether potential full-time work exists that
the claimant is willing and able to perform.

2. Substantial field of employment

The term "substantial field of employment” means a field of employment
that is "real” or "actual,” rather than "ample" or "large." The fact that other
workers with similar capabilities and qualifications are employed in the
performance of work in the labor market shows that there is a substantial
market.

8 AAC 85.350(b)(7) requires that a claimant be available for a "substantial
amount of full-time employment.” A "substantial" field of employment
is some identifiable occupation or occupations that can be matched

with the claimant's qualifications, abilities, and restrictions, whether
or not there are actual job vacancies. This does not mean either that a
purely hypothetical field of employment will suffice, or that there must be

absolutely no field of employment before a disqualification may be issued.

3. Attachment to the labor force
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A claimant shows an initial attachment to the labor force if the claimant is
monetarily eligible for unemployment insurance benefits.

The claimant demonstrates a continuing attachment to the labor force if
there is an adequate field of employment for suitable fulltime work in which
the claimant has training or experience, and:

. The claimant is physically and mentally capable of performing this
work, and
. The claimant is ready and willing to accept this work.

Labor market

The claimant's labor market is the area in which the claimant seeks work.
In most cases it will be the area of the claimant's residence. For a
complete discussion of the labor market, see AA 150.05 AREA OF
RESIDENCE.

Restriction

A restriction is any limitation imposed by the claimant that limits the
claimant's field of employment. The restriction may be a physical
limitation, such as an inability to lift over ten pounds, or a restriction as to
days or hours to be worked, or requested wages, or inability to travel the
distance required due to transportation problems.

Compelling restriction

A restriction is compelling if it is one over which the claimant has no
control.

Good cause for restriction

A claimant has good cause for a restriction if a reasonable person in the
same circumstances who sincerely wanted to be gainfully employed would
similarly restrict the field of employment.

Waiver of availability

Under AS 23.20.378, a claimant may receive a waiver of availability if the
claimant is:

. ill or disabled
. traveling to obtain medical services
o hunting or fishing for personal survival
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. attending a funeral of an immediate family member, or

. providing jury services

In these cases, the claimant may not have to be available for work.

Further discussions of these circumstances are discussed under individual

headings under this manual.

9. Missed work

An availability issue exists anytime a claimant has missed suitable work

during a week in which the employer scheduled and needed the claimant to

work. Furthermore, a waiver of availability is nullified if the claimant has to

refuse an offer of new work or to work and existing job.
Example: The claimant had a part-time job that was scheduled 6-32
hours per week. She missed work on one day because of a
temporary illness. The claimant argued to the Tribunal that she was
still able to work the remaining six days in that week and met the
requirement to be available for five days of the week. In denying
benefits, the Commissioner stated, “Unemployment benefits are only
payable on a weekly basis and are not broken down to a daily
formula. Accordingly benefits must be denied the claimant for the
entire week in question.” (10 1777, October 12, 2010)

10. Compensable claim status

Regulation: 8 AAC 85.010(8)

"[Clompensable claim™ means a continued claim for which a
money benefit is payable or has been paid, or for which a
credit against an overpayment is allowed or has been
allowed;

If even one dollar of benefits is payable on the claim, or is creditable
against a previous overpayment, the claim is compensable. A
waiting week on a new claim is not a compensable claim. However, a
waiting week occurring while the claimant is drawing benefits under the
compensable claims provision does not terminate the claimant's eligibility.

A claimant is in "compensable claim status" if:
. the claimant has filed a compensable claim for either partial or total
unemployment for the week immediately preceding the condition for

which the status is a requirement; and

. the claimant has not refused or missed the opportunity to accept
suitable work because of the condition for which the claimant is in
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compensable claim status. Disqualification begins with the week of
the refusal.

Example: A claimant was in a treatment center for an alcohol
problem from March 12 to April 22. He filed his claim for benefits
on March 27. He was not in compensable claims status since he
had not been paid the week before, the waiver for illness could not
be applied, and he was held not available for work. (97 1067, May
21, 1997)

It is not necessary that each week of the condition be preceded by a

compensable claim (81H-105, May 20, 1981)

In some circumstances, the language of the provision allows the payment

of benefits to persons who become disabled while working part-time. A

claimant who is employed on a part-time basis may be eligible for a waiver

of availability if:

. they were eligible and paid benefits the week prior to the week of
the condition causing unavailability, and

. they have not refused or missed an opportunity to work.

If the claimant must refuse scheduled or on-call work, the claimant at that

point loses the compensable status, and is no longer eligible.
Example: A claimant worked on-call. The claimant filed and
received unemployment insurance benefits for the week ending
May 1, 1999. On May 5, 1999 the claimant traveled to Bethel to
have her infant cared for by a doctor. The claimant in this case was
eligible for benefits, and was paid the week prior to her travel.
However, she was offered work on May 5, 1999, and was unable to
work due to the medical travel. Since it was necessary to refuse
work in order to travel, the Tribunal considered the claimant
unavailable for full-time work during the period claimed. (99 1091,
June 7, 1999)

A claimant who returns to work and either works full-time during a week or

earns wages equal to or greater than one and one-third times the weekly

benefit amount plus fifty dollars, is no longer unemployed and is ineligible

for further benefits under the compensable claim status provision (81H-

105, May 20, 1981)

11.  Prevailing
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12.

13.

Prevailing is the rate paid, hours worked, or conditions of work that apply
to the largest number of workers doing similar work in the locality. If it is
numerical, it is a single figure, not a range. For a description of how to
calculate the prevailing figures, see VL 500.45 E, "Prevailing Rate."

Respond Promptly

To be considered available for work a claimant must be able to respond
promptly to an offer of suitable work for a minimum of five working days in
the week. "Promptly" in this sense means within a reasonable report time
for the occupation, not necessarily instantaneously. Respond does not
necessarily mean accepting a long distance phone call using a cell phone.

Example: The claimant required two or three days to be able to
respond to a job interview and one or two weeks to be able to
respond to an offer of work. The Tribunal held that she was not
able to respond promptly and was therefore unavailable for work.
(98 1927, September 24, 1998)

Example: The claimant lived in North Pole and traveled to Oregon
during the holidays. He argued that he could return to work in
Alaska if his union contacted him while traveling. The
Commissioner held that the claimant was not immediately available
for work in his labor market under 8 AAC 85.350. The definition of
the words “prompt” and “accessible” both imply that the claimant
must respond immediately. (05 0035, April 21, 2005)

Example: The claimant traveled to Seattle and Montana for
interviews. When the tribunal asked how soon he could accept
work, he replied “two or three weeks because he needed to
relocate and move his belongings”. The Commissioner held that 2-
3 weeks to prepare was not reasonable. (08-1407, December 9,
2008)

Five Day Availability

Claimants must be physically present and available for work in the local
labor market for five full days during the claimant’s customary workweek.
Any period of unavailability must be investigated to determine the
claimant’s attachment to the labor market with respect to the days of the
week they are unavailable. In most cases, the claimant’'s customary
workweek must be examined to determine their availability. A claimant’s
customary workweek is the customary days of employment in the
claimant’s usual occupation.

If the claimant is unavailable for the same period of time for the same
reason in successive weeks, there is a question of availability since there
is an ongoing conflict with availability for full time work.
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Example: The claimant was unavailable for work on Wednesdays
because she and her husband had counseling appointments. The
Tribunal held that the restriction made her unavailable for work. (98
0974, June 13, 1998)

B. Ability to Work

Regulation: 8 AAC 85.350(a)

A claimant is considered able to work if the claimant is physically
and mentally capable of performing work under the usual conditions
of employment in the claimant's principal occupation or other
occupations for which the claimant is reasonably fitted by training
and experience.

Under this definition, claimants are able to work if there is some work that they
can do in the field of employment in which they are offering their services. They
need not necessarily be able to work in their normal occupations or be able to
compete on an equal footing with all other claimants. But some field of
employment must remain to them in spite of any limitations. Therefore, the
claimants' physical capacity, the types of work they are able to perform, and their
work prospects under any physical limitations must always be explored. See
AA 235 HEALTH OR PHYSICAL CONDITION.

1.

Short-term illness, injury, or medical consultation

If a short term illness, injury, or medical appointment, temporarily removes
the claimant from the labor market during a week, the claimant can still be
considered able to work and eligible for benefits as long as the claimant is:

. Able and willing to promptly respond to an offer of suitable
work; and
. Physically present and otherwise available for full time work

during their customary work week.

If an illness, injury or medical appointment, makes the claimant
unavailable during an entire day of their customary work week, they are
not considered able to work and are not eligible for benefits unless they
gualify for a medical waiver of availability.

Likewise if a claimant has to miss or refuse work due to the short term
illness, injury or medical appointment, they cannot be considered able to
work for that week.

See AA 235.05 “GENERAL, Waiver of Availability” and AA 360 “Personal
Affairs”.
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C. Availability
Regulation: 8 AAC 85.350(b)

A claimant is considered available for suitable work if the claimant
(1) registers for work as required under 8 AAC 85.351; . ..

(5) is willing to accept and perform suitable work which the claimant
does not have good cause to refuse;

(6) is available, for at least five working days in the week, to respond
promptly to an offer of suitable work; and

(7 is available for a substantial amount of full-time employment.

1. General
Other requirements are that claimants make independent efforts to find
work when properly directed to do so, and that they meet special

requirements while traveling and in training. See AA 150.1 TRAVEL, and
AA 160.4 WORK SEARCH.

"Willingness to work is an issue, because a claimant who is unwilling to
work is not available for work." (95 0989, June 30, 1995)

A claimant who is properly registered for work is presumed available for
work unless and until some factual event leads to an opposite conclusion.
Once a claimant has registered for work, therefore, the claimant's eligibility
depends on the kinds and conditions of work the claimant is willing and
able to accept and upon the field of employment for that particular
claimant under the claimant's circumstances.

The basic rule for determining availability in all cases is supported by a
ruling of the Alaska Supreme Court in Arndt vs. State, Department of
Labor, Sup. Ct. Op. No. 1729. The test as adopted by the court requires:

. That a claimant be willing to accept suitable work which the
claimant has no good cause for refusing, and

. That the claimant thereby be available to a substantial field of
employment.

In other words,
. If claimants have good cause for restricting their potential

fields of employment, they are eligible so long as some
reasonable prospect of work remains under the restriction;
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. Claimants who do not have good cause for their restrictions
are ineligible if their potential field of employment is restricted
to any significant degree. If their restriction has no significant
effect on their field of employment, it may be disregarded,
whatever their reason for imposing it; and

. If claimants' restrictions virtually eliminate their field of
employment, they are ineligible, regardless of whether they
have good cause for the restriction.

A claimant's availability depends upon the kinds and conditions of work
that are suitable for the claimant, the reasons for any restrictions the
claimant might impose, and the remaining field of potential full-time
employment.

Restrictions on availability

All claimants impose restrictions of some sort on the work they will accept.
It is not required that a claimant be available for work without restriction.
As the Commissioner stated "I have never held that, to be available for
work within the meaning and intent of the . . . statute, an individual must
be available for work without restriction for any period of time. Indeed, it is
recognized that all individuals are restricted to one degree or another by
factors both within and without their control. Thus, availability for work is a
relationship between the individual's restrictions and employer
requirements. Reasonable restrictions as to type of work, wages, etc., do
not necessarily create unavailability. The main test to be applied in
determining the effect of restrictions upon an individual's availability is: 'Is
there a reasonable chance of procuring work under the restriction
imposed?" (78H-137, August 11, 1978)

A restriction imposed with good cause will not make the claimant
unavailable so long as some field of employment remains. In some cases,
only a compelling restriction will provide good cause. In other cases, a
restriction that is reasonable under the circumstances will provide good
cause. Since a compelling restriction, such as a disability, is outside the
claimant's control, claimants cannot be expected to modify it as their
unemployment progresses.

Example: The claimant had restricted her work to other than day
work following the birth of her child because she could not find
reliable daytime childcare. Because she was a licensed travel
agent and there were many jobs in the field that were other than
day shift, the Tribunal held that she was available for work because
her restriction was with good cause and there was a substantial
field of work available for her. (99 0413, March 25, 1999)

BENEFIT POLICY MANUAL Able & Available November 2010


http://uiappeals.labor.alaska.gov/trbdecs/1999/0413anc.doc�

GENERAL AA 5-9

A reasonable restriction is one that, although not compelling, is
nevertheless supported by the claimant's training and experience, length
of unemployment, and work prospects. For example, it is reasonable for
claimants who have been unemployed only a short while, with excellent
work prospects, to restrict themselves to work in their normal occupations
and at their customary wage.

Reasonable restrictions that are not for compelling reasons gradually
become unreasonable, and therefore disqualifying, as the claimant's
unemployment lengthens or the claimant's work prospects lessen.

The claimant must always be told at the point that restrictions are no
longer considered reasonable and given a chance to adjust them.

An unreasonable restriction that in any way limits the claimant's availability
is disqualifying.

Example: The claimant had planned to travel since December 1998
and would only accept work that would allow her a month's leave to
complete her travel plans. The Tribunal held that she was not
available for work, as the restriction would limit her field of
employment. (99 0708, April 23, 1999)

3. Suitable work

A claimant is required to be available only for suitable work.

Law: AS 23.20.385

(@  Work may not be considered suitable . . .

(1) If the position offered is vacant due directly to a strike,
lockout, or other labor dispute;

(2) If the wages, hours, or other conditions of the work offered
are substantially less favorable to the individual than those
prevailing for similar work in the locality;

3) If, as a condition of being employed, the individual would be
required to join a company union or to resign from or refrain
from joining a bona fide labor organization.

(b) In determining whether work is suitable. . the department shall . . .
consider . . . the degree of risk to the claimant's health, safety, and
morals, the claimant's physical fitness for the work, the claimant's
prior training and experience, and earnings, the length of the
claimant's unemployment, his prospects for obtaining work at the
claimant's highest skill, the distance of the available work from the
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claimant's residence, the prospects for obtaining local work, and
other factors that influence a reasonably prudent person in the
claimant's circumstances.

Regulation: 8 AAC 85.410

... [O]nly work in a claimant's customary occupation is suitable work . . .
for the first 13 consecutive weeks of the claimant's unemployment if the
claimant has reasonable good prospects of returning to work in that
occupation. . . .

A complete discussion of suitable work is found in SW 5. A judgment of
suitability depends on a comparison of prevailing conditions in the labor
market with the claimant's training, experience, and restrictions. Suitable
work is work that compares favorably with other similar work in the labor
market, and in addition fits the claimant's own qualifications.

o0 The kinds of work that might be considered suitable for a
particular claimant depend upon the claimant's physical
abilities, prior training and experience, the length of the
claimant's unemployment, and the claimant's work
prospects.

0 The suitability of conditions of work, on the other hand,
depends on prevailing conditions for similar work in the labor
market and any risk to the claimant's health, safety, or
morals that would be incurred by accepting work under those
conditions.

4. Customary occupation

A claimant's customary or principal occupation is usually the occupation in
which the claimant has earned the wage credits on which the claim is
based. Itis always an occupation in which the claimant has worked,
whether or not it is currently available, or whether the claimant is now able
to do it, or whether the claimant now has training to perform work at a
higher skill level.

If the claimant has worked in two or more distinctly different occupations in
the base period for the benefit year, the occupation in which the claimant
has worked most recently or longest overall is the claimant's principal
occupation. If there is a doubt as to the claimant's principal occupation,
consider the customary occupation to be that of the higher skill level, if it is
available in the area where the claimant is seeking work. If the claimant
has worked generally in one occupation and plans to return to that
occupation, but has during the benefit year worked in another occupation,
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consider the customary occupation to be that in which the claimant has
worked generally.

As a claimant’s length of unemployment increases and work prospects fall
to appear, a claimant is required to accept other suitable work.
Conversely, a claimant whose customary occupation is no longer available
in the local labor market is not necessarily unavailable for work if the
claimant’s skills are readily transferable to other work in the labor market
that is in demand. For a discussion regarding training and experience and
the suitability of work, see SW 195.05 “Experience or Training”

The regulation, 8 AAC 85.410, specifies that for the first 13 weeks a
claimant is unemployed, only that work in their customary occupation is
considered suitable, so long as they have good prospects of returning to
work in that occupation. After 13 weeks of unemployment, the claimant is
required to be available for work in any occupation that they are suited for
by experience or training.

Customary Workweek

A claimant’s customary workweek can be determined by the hours and
shifts in their usual occupation in their labor market area. A customary
workweek is the number of hours worked per week by the majority of
workers in the same occupation during periods of normal workload.

Example: Alaska State government workers generally work a 37.5
hour work week. Construction work varies considerably throughout
the year. If there is no standard work week, 40 hours would be
considered full time.

Example: A claimant that works in an office setting will usually have
customary hours of Monday — Friday 8:00am — 5:00pm, whereas a
bartender may be required to work the weekend shift.

Restrictions that remove a claimant from their labor market must be
reviewed to ensure that the claimant is available for work for at least five
days of their customary workweek. See AA 450 “Customary Hours and
Days of Work” .

Example: Customary work days for the claimant are Monday
through Friday. The claimant is unavailable on Saturday and
Sunday due to incarceration. The claimant would be considered
available for the week.

If a claimant has regularly worked longer or irregular shifts in a week, they
will still be held to be available for five full days of the work week.
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Example: A claimant’s most recent work shift was 10 hour days, 4
days per week. To be considered available for work, they must be
willing to work 5 days per week.

D. Period of Disqualification

Availability is framed as a week-by-week requirement in the statute. However,
once a disqualifying condition is established, the disqualification is
indefinite, until the disqualifying condition no longer exists. An ongoing
unavailability does not require a new determination for each week claimed.

A claimant who is available for work for five or more days of the work-week is
considered available for the entire week. There is no provision in the Alaska Act
for payment of partial benefits based on availability for part of a week.

E. Lifting of Disqualification

The lifting of an availability disqualification follows the same principles involved in
an initial able and available determination, except that in these cases, the
claimant is now showing why the restrictions that previously made the claimant
unavailable no longer exist. Therefore, it is important to make sure that the
original restrictions have in fact been removed.

Example: There should be an exact description of the kinds of private or
public transportation available, names and addresses of providers of care,
and so on, not merely the claimant's statement that the claimant now has
transportation or a baby sitter.

When a restriction is based upon circumstances within the claimant's control, the
claimant's efforts to seek work may be an indication of willingness to abandon
this previous restriction. The claimant's present conduct must support the
assertion that the claimant is in the labor force.
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40.05

GENERAL

A. Training Program Sponsored by a State or Federal Employment or Training Agency

Law: AS 23.20.382

1.

TRA Sponsored Training

Sections (b) and (c) above allow claimants to receive a waiver of
availability while receiving either academic or vocational training
sponsored by TRA.

Workforce Investment Act Sponsored Training

Section (d) allows claimants to receive a waiver of availability while
receiving either academic or vocational training sponsored by WIA. The
Workforce Investment Act of 1998 consolidated many federally funded
employment and training programs into three program areas and funding
streams: adult workers; dislocated workers; and youth.

To be considered for training services under WIA, an individual receives
an assessment and appropriate vocational counseling to ensure they have
sufficient labor market, employer and trainer expectations to make an
optimal choice about his or her vocational opportunities. Training services
are only provided when labor market or employer information indicates
that the training will lead directly to employment or job progression.

Other State or Federally Sponsored Training

Regulation: 8 AAC 85.200(e)

A claimant receives a waiver of availability during any week in which the
claimant attends a training program sponsored directly or indirectly by the
United States Secretary of Labor or a Federal or State employment or
training agency. The training may be either vocational or academic.

If a claimant is placed in training by a federal or state employment or
training agency, the waiver requirements listed in 8AAC 85.200 (a) — (d)
do not apply. This means the individual who is placed in training does
not need to attend training full time, the training can be academic or
vocational, it can be a home-study or correspondence course and the
claimant may quit skilled work to attend.

When another state or federal employment or training agency is working
with the claimant and has placed them in a program, the Department will
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cooperate and facilitate the school attendance by allowing a vocational
waiver.

Claimants who are placed in state sponsored programs are considered to
be in approved training and may be eligible a training waiver.

Examples include State Training and Employment Program, Alaska
Technical and Vocational Education Program, Vocational Rehabilitation,
Anchorage Construction Academy, High Growth Job Training Initiative
Program, Youth First Program, Alaska Works Program, and the Denali
Training Fund.

Claimant's "placed" in training should not be confused with claimant's who
are "using" available money to attend school. Recipients of Gl Bill monies,
or scholarship monies, etc. are not usually "placed" in training but have
elected to use available money to attend training.

B. General Discussion of School or Training and Availability

Law: AS 23.20.378(c)

Regulation: 8 AAC 85.356

See AA 40.1 D. Is the Claimant Taking Ten or More Credit Hours or the
Equivalent? for a discussion of the meaning of "ten or more credit hours or the
equivalent.”

1. Types of school or training

a. Academic school for more than ten hours per week

Under AS 23.20.378(c), a claimant who attends an established
school in a course of study providing academic instruction of ten or
more credit hours per week, or the equivalent, is not available for
work. However, the statute provides for a waiver of this
disqualification for a claimant who has pursued an academic
education for at least one school term, worked at least 30 hours per
week during a significant portion of that time, and become
unemployed from the claimant's most recent work due to layoff or
job elimination. In addition, the claimant's academic course
schedule may not preclude the claimant's availability for work. See
AA 40.1 ACADEMIC INSTRUCTION for a complete discussion of
these points.

b. Approved vocational training program

Under AS 23.20.382, a claimant who attends a vocational training
program approved by the director does not need to remain
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available for work or to accept an offer of work while attending the
training program. For a discussion of a vocational training program
approved by the director, see AA 40.2 APPROVED VOCATIONAL
TRAINING PROGRAM.

C. On-the-job training

See also TPU 30, Apprenticeship or Preparatory Services, and TPU
40, Attendance at School or Training Course.

A claimant, who is trained on the job by the employer, is in most
cases, paid for such training and is therefore considered employed.
If the wages are less than excess, and the claimant participates in
the training less than fulltime, the claimant is potentially eligible for
benefits. If the claimant volunteers to work in order to convince the
employer that the claimant is worth being hired, the claimant is
unemployed and participating in training.

Example: A claimant worked as a volunteer on a commercial
fishing boat for 100 hours during a two-week period,
demonstrating his abilities to prospective employers, and
learning about commercial fishing. He was not paid for this
work, but was hired by a commercial fisher. In allowing
benefits, the Commissioner held that the unpaid training was
not service, but was "a period of unpaid training.” (95 2456,
October 31, 1995)

d. Other school or training

A claimant who attends an established school in a course of study
providing academic instruction of less than ten credit hours per
week, or attends a vocational program not approved by the director
must meet the availability requirements under 8 AAC 85.356 to be
available for work.

Example: A claimant was laid off from his last job. He was
willing to work at jobs that did not interfere with his
schooling. Because he had not in the past worked while
attending school, he was denied benefits for the period in
which he was taking more than ten credit hours, but allowed
when he took only seven credit hours, all in the evening. (97
1509, July 17, 1997).

2. Attendance requirements

A claimant may receive education from a school either by direct classroom
attendance, or by a variety of off-campus methods, such as
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correspondence schools, televised classes, telecommunication, computer
communication, and the like. The determining factor as to whether
enrollment in these classes is attendance under the meaning of the statute
is the amount of flexibility in matters of attendance and participation, not
the location or mode of communication classes are taken.

a.

Correspondence study

Correspondence study is training done at home, rather than a
school setting. In correspondence study, the person completes the
training with no requirement to be in a particular place or to
participate at a particular time. This may take place through the
mail, by computer, or by televised courses that the student can
make arrangements to view at the student's convenience. A
requirement that a student be present on a one-time basis for a
final examination or the like is not determinative.

Training that a claimant takes through correspondence study is not
"attending an established school" for the purposes of

AS 23.20.378(c). Credit hours taken through correspondence
study are not included in the determination of the total hours of a
claimant's attendance at an established school under the statute
(96 0766, June 25, 1996.)

Off-campus participatory learning

In off-campus participatory learning, the learner completes the
training through courses that require the active participation of the
learner at specified times through telecommunication or real-time
computer communication.

Training that a claimant takes through off-campus participatory
learning is "attending an established school” for the purposes of
AS 23.20.378(c). Credit hours taken through off-campus
participatory learning are included in determining total hours of a
claimant's attendance at an established school under the statute.

Example: A claimant attended academic courses through
telephone conference calls for a total of 12 credit hours.
Because the lectures were held at specific times that she
had to call in and participate, the Commissioner held that
she was attending classes within the meaning of the statute.
(98 0571, July 8, 1998)

Attendance via the Internet is much like being in a classroom. If
there is a requirement to participate online on a specific day and
time, it is considered to be attending school.
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Example: A claimant was enrolled in 5 classes at UAS for a
total of 16 credit hours. The courses were all taken via the
Internet but some required a weekly teleconference. The
Commissioner held the claimant was “attending” those
courses that required teleconference participation. Her
attendance was for 10 credit hours per week and fell within
the requirements set forth in AS 23.20.378 (06 1697
November 28, 2006)
C. Independent study
In independent-study, a person is bound to complete a course
within certain parameters, and to report to an instructor or to the
provider on a regular basis. If academic, it has a credit value
assigned and should be counted in the credit hours. If vocational,
the training may be eligible for a vocational waiver. (98 0766, May
14, 1998)
3. Other factors in school or training
a. Is the claimant attached to the labor force?

Unless the claimant is eligible for a vocational waiver of availability,
the claimant's school schedule must permit the claimant to be
available for full-time work in at least one regular work shift in the
claimant's normal working hours, either as it stands or by a
rearrangement that the claimant is able and willing to make.

If the claimant's school schedule leaves only part-time work
available, the claimant is not available for work (94 9295, February
21, 1995).

Example: A claimant was taking academic classes for nine
credits in each week. Her classes were in some cases
evenings, in some cases days, and in some cases
Saturdays. Her unrebutted contention was that she was
seeking counseling work that was available in all shifts,
including midnight. Since she was available for at least one
shift in her usual occupation without rearranging her
schedule, the Tribunal found her available for work for the
time in question. (97 0560, June 1, 1997)

Example: A claimant was not eligible for the vocational
training waiver. She was attending school from 9 a.m. to 6
p.m. training to be a cosmetologist. She claimed that she
was willing to work the graveyard shift, midnight to 7 a.m. as
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a waitress. The Commissioner, in over-ruling the Tribunal's
finding that this schedule was unrealistic, held that there was
no reason to disbelieve the claimant's contention that she
could manage such a schedule. (98 0095, April 21, 1998)

Example: A claimant was not eligible for the vocational
training waiver. She was available for full-time work at night.
Her previous experience had been as a receptionist and
patients' record keeper in a medical setting. The Tribunal
held that, since the only night work possible would be in a
twenty-four hour emergency care facility, and that provided
too small a percentage of the labor market, she was not
available for work. (98 0239, March 3, 1998)

b. Did the claimant become unemployed while working full-time and
attending academic or vocational training?

A claimant who becomes unemployed while working full-time and
attending academic instruction or vocational training is available for
work so long as the reason for the claimant's unemployment is not
due to the school attendance. A claimant may voluntarily leave
work or an employer may discharge the claimant from work for any
reason other than the claimant's attendance in the schooling or
training. See AA 40.2, B. Did the Claimant Voluntarily Leave Skilled
Work to Attend the Training Course?" for exception to this.

Example: A claimant quit his job due to his school
attendance. He was taking nine credit hours towards a two-
year business administration degree. He was held
unavailable for work because the reason for his
unemployment was to attend school. (97 2362, November
25, 1997)

Example: A claimant quit her job in order to get married. She
was taking nine credits for three courses, and stated that she
was able to work full time while taking these courses, or
would quit school to accept work. Because she had not quit
her job for a reason connected with the school, and was
taking fewer than ten academic credits, she was held by the
Tribunal to be available for work. (98 2116, October 14,
1998)

Example: A claimant was working full-time while attending
academic instruction part-time at the University of Alaska.

He worked the swing shift as a heavy equipment operator for
the federal government, until he was laid off due to the lack
of work. He remained available for that work during swing

BENEFIT POLICY MANUAL

Able & Available November 2009


http://uiappeals.labor.alaska.gov/comdecs/1998/0095.doc�
http://uiappeals.labor.alaska.gov/comdecs/1998/0239.doc�
http://uiappeals.labor.alaska.gov/trbdecs/1998/2116int.doc�

ATTENDANCE AT SCHOOL OR TRAINING COURSE AA 40.05-7

General

shift hours. The claimant did not change his class hours of
attendance. The Commissioner held, reversing the Tribunal
decision, that the claimant was available for work. (95 1430,
August 30, 1995)

Did the claimant increase school attendance?

A claimant who becomes unemployed from work for reasons not
due directly to school attendance, but then substantially increases
class hours, so as no longer to be available for full-time work during
one regular work shift, is not available for work.

Example: A worker attending vocational training six clock
hours per week quits work. The worker then increases
attendance from six clock hours per week to 12 clock hours
per week and is no longer available for full-time work during
one regular work shift in his normal working hours. He is not
willing to reduce the hours to make him available for full-time
work. The worker is not available for work.

C. Distinction between Academic Schooling and Vocational Training

Law: AS 23.20.520(14)

Law: AS 23.20.520(18)

Regulation: 8 AAC 85.010(22)

1.

Vocational training

Vocational training is training for employment in trades, skills, or crafts,
including training in the processing, machine trades, bench work,
structural work, transportation, agriculture, fishery, and forestry
occupations. It also includes training for employment in technical, service,
or para-professional occupations. Para-professional occupations are those
that do not require a professional degree, but that assist professional
workers, such as paralegal, teachers' aides, medical technician, and the

Example: A claimant was taking ten credit hours in computer
courses. He did not intend to apply them to a degree, but
was taking them because employers in his area generally
required computer skills and knowledge. The Tribunal held
the courses to be para-professional, rather than academic.
(97 2471, December 5, 1997)

A course is vocational if:
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. The course content is vocational; and

o The course is not intended for credit for a degree from an institution
of higher education (9028730, February 15, 1991); or

. The school is for-profit (01 0859, May 7, 2001).

The course content is vocational

Vocational education programs offer an organized sequence of courses
that will prepare individuals for employment in occupations that require
preparation other than a college degree. These programs take place in
various industries, such as mechanical engineering technology,
automotive technology, health occupations, etc. The subject matter may
consist of basic academic skills, but more likely hands-on contextual
knowledge.

The course is not intended for credit for a degree from an institution of
higher education.

Examine the training program content and, if necessary, the claimant's
training objective, to determine if the training program is a vocational
training program. If:

A claimant is taking academic classes as part of a vocational
training program, and these classes are necessary to obtain a
vocational certificate in the program, they are considered as
vocational classes.

Example: An English class is an academic course. However,
if a claimant takes it in conjunction with a diesel mechanic
training program to receive a certification in the training
program, then the academic course is considered part of the
vocational training course.

The fact that the Division of Vocational Rehabilitation funds a course does
not necessarily make it vocational, the course content and purpose
determines the nature of the course.

Example: A claimant took courses leading to an associate
degree in applied science funded by the Division of
Vocational Rehabilitation. Because he would receive an
associate's degree, the Tribunal held that the course was
academic. (98 0149, February 13, 1998)

The school is for-profit
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Regardless of whether the course is directed towards a degree,
academic instruction received from a for-